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On January 29, 1998, the

scope of negotiations determination.

restrain arbitration of a grievang

of Police, Newark Lodge No. 12. T
that all police officers be spray¢
capsicum, popularly called pepper
in how to use that chemical agent.

The parties have filed br
appear.

The FOP represents all pg

sergeant. The parties’ collective

he brief)
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The petition seeks to

e filed by the Fraternal Order
he grievance contests an order
d in the face with oleoresin
mace, as part of their training

jefs and exhibits. These facts

lice officers below the rank of
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effective from January 1,

grievance procedure ends in bindin

On February 3, 1993,

1995 thr

Poli

bugh December 31, 1997. The
j arbitration.

he Director William R. Celester

igsued General Order 68-2 concernihg the use of chemical and

non-lethal aerosol incapacitating

dispersing unruly crowds and riots

subjects, and defending themselves

arrest.

Essence of Cayenne peppe
inflammatory agent,
against animals, highly
emotionally disturbed pe
the influence of alcohol

The order also stated that device
used indoors where decontaminatio
officers who passed a course in u
devices could use OC devices.

On February 19, 1996, Ac

O’Reilly issued an addendum to Ge
stated:

In February 1993, t
training its member
aerosol Individua
(IPD). Since that

utilized on over 70
of this department.
this agency have be
and effects of thes

The effectiveness r
law enforcement too
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Police Department w
police department i

This order described oleo

lacri

hgents by police officers when
, apprehending barricaded

against persons resisting

esin capsicum (OC) this way:

Classified as an
tor. Works well
tivated persons,
ons, persons under
r narcotics.

containing OC should not be

could be a problem. Only

ing individual protection

ing Police Director Thomas C.

eral Order 68-2. That addendum

is department began
and issuing OC
Protective Devices
ime it has been safely
suspects by members
Over 800 members of

n trained in the use
protective devices.

ting of this valuable
has surpassed 93% for
ally, the Newark

8 the first major

New Jersey to adopt
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On March 1,
grievance alleged that the requirg

change employment conditions and V

these OC aerosol - I
Devices (IPD) for it

Our training program

hdividual Protective
5 members.

is the standard by

which agencies have podeled their OC

aerosol - Individual
(IPD) programs. Cou
Officers have been s
or even death as a r
devices.

It is the Newark Pol
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the department and
Individual Protecti

enhance officer safelky.

incorporated this trj
new police officers

sergeants candidates|.

As you are aware, fi
(sergeants and lieut
members of the depar
hours per day.
crime scenes prior t
as assigned units.

Protective Devices

htless Newark Police
pared serious injury
bsult of using these

ice Department’s

and every member of

Devices (IPD) to

We have now
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eld supervisors
enants) are the only
tment working alone 24
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these department members are issued these
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On April 16, 1996, O’Reil
96-80. This memorandum stated tha
until the grievance was resolved.
officer could carry mace.

On September 11, 1997, Po
issued Director’s Memorandum 97-13
memorandum 96-80 and announced tha

the department’s use-of-force cont

4,
ly issued Director’s memorandum
 OC training would be voluntary

It added that no untrained

lice Director Joseph Santiago
76. That directive rescinded
t OC spray would be included in

inuum. The memorandum noted

that there had been several incidents in other communities where

lethal force instead of non-lethal

had ensued; and the communities hald been polarized.

stated the department’s position t
respect human life, and in those i
necessary, only the minimum type a
purpose shall be employed" (emphasg
thus concluded that personnel must
option of using mace. The directi

non-administrative personnel beneg

options had been used; deaths
The Director
hat "every member of the agency
nstances where force is

nd amount to achieve a lawful
is in original). The Director
be provided with the non-lethal
ve required that all

th the rank of deputy chief

undergo OC spray training by Decenber 15, 1997.

The FOP filed a lawsuit i
Superior Court of Essex County ses
implementing the OC spray training
FOP’s grievance. On December 11,
Simon issued an injunction. He er

officers to OC spray until the grj

n the Chancery Division of
king to enjoin the City from
until the arbitrator heard the

1997, the Honorable Murray G.

jjoined the City from exposing

evance was resolved by either:
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(1) a Commission determination tha

non-negotiable, or (2) if the grie

by the arbitrator. This petition

Police Director Santiago

giving these reasons for requiring

face with OC during training:

The policy of spraying of

oleoresin c¢capsicum, also
important governmental oQ
encourages law enforcemern
care when using OC spray;
indiscriminate use of OC
it teaches officers the i
remediation of the effect
it encourages the use of
opposed to lethal force i
apprehension and arrest g
In sum, by giving officen
personal knowledge of the
it qualifies them in the
importantly, superbly pre
probability that they may
sprayed during an altercas
suspect and teaches them

and remediate the effectg of

accidentally sprayed with
to deadly force. Hence,
ultimately protects the ]
of the suspect.
The City also issued a tj
1997. The bulletin noted that thg
from "tearing, involuntary closing
redness of exposed skin, to coughi
breath, to loss of motor skills o1
added, however, that "OC spray lea

allowing suspects to be transportg

t the grievance was

vance was negotiable, a decision
ensued.

has submitted an affidavit

officers to be sprayed in the

ficers with
advances several
jectives: a) it
t officers to take

b) it discourages the
spray on suspects; c)
mportance of prompt
s of the spray; and d)
non-lethal force as
n the restraint,

f violent suspects.

s a first-hand

effects of the spray,
use of same and more
pares them for the

be accidentally

tion with a violent
how to better react
same if they are
having to resort
spraying policy
of the officer and

jout
the
ife
faining bulletin in November
effects of OC spraying range
| of the eyes, burning and

ing, gagging, and shortness of
F muscle coordination." It

jves few if any residual effects,

bd without affecting transporting
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officers. Decontamination protoco

air, clean water, and the passage

stated that OC spray causes respir
inflammation "may have detrimental
preexisting respiratory problems."

training exposure, the bulletin st
Officers who have been sp
spray in training acquire
effectiveness of the prod
compassion for anyone ths
training exposures help (Q
dangers of an accidental
gust of wind or a poorly
training exposure instill
Officer’s ability to read
is sprayed by a subject i
An Arizona State Trooper
exposure (OC) as the main
survive when sprayed with
during a routine traffic
exposure gave him the cor
through the exposure, mai
throughout the ensuing st
did not panic or overact,
exposure taught him how t

The City has also submitt

report noted that governmental reg

of time."

effects on people with

ated:

rayed with pepper
confidence in the
uct and have
y may spray. The
fficers understand the
dose of (OC) from a
aimed spray. The
s confidence in the
t and survive, if he
n a street encounter.
credited his training
reason he was able to
(OC) by an assailant
stop. The training
fidence to fight
ntaining his weapon
ruggle. The trooper
because his training
o react.

ed an FBI report on OC.

jJulations applicable to

The bulletin also

atory inflammation and that

Concerning the reasons for

The

6.

1 normally requires only fresh

synthetic, man-made chemical agents do not apply to OC since it is

derived from a plant. The report |stated that the chemists

consulted could foresee no long-term health risks from using OC.
The report also describeq the results of human

experimentation with OC. It stated, in part:

From July 1987 to May 1989, 59 individuals have
been sprayed directly in|the face with IPDs
containing solutions ranging from 1% to a 5% of

OC. The observed physical effects of these
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individuals were more severe when they were
exposed to a larger percent gsolution of OC and
when they were sprayed wifth a continuous
three-second burst or three one-second bursts
as opposed to a single one-second or two-second
burst.

cts of these

vere blepharospasm
ontraction) of the

g of the eyes;
ranged from coughing
o gasping for breath
in the throat; exposed
from a burning

ning sensation and

r individuals

d of nausea and six
he physical

f upper body motor

The observed physical ef
individuals ranged from

(twitching or spasmodic

eyes to involuntary closi
respiratory inflammation
and shortness of breath

with a gagging sensation
skin inflammation ranged
sensation to an acute bu
redness of the skin. Fo
experienced a brief peri
individuals experienced

characteristics of loss

skills.

of these 59

flushing the eyes and

cial burning persisted

s and soap and water

ntamination. Ice was

stent burning in 5 of

als. Depending on the

ual and the

sprayed on the fact,
from slight

edness of the skin.

ould disappear within

tes after

dness of the skin was
was never any further

r did any blisters or

n.

Personal decontamination
individuals consisted of
face with cool water. F
in 16 of these individua
was used for further dec
used to relieve the persi
the mentioned 16 individ
complexion of the indivi
concentration of aerosol
discoloration would rang
discoloration to bright

This skin discoloration

two minutes to forty min
decontamination. When r
no longer apparent, ther
irritation of the skin n
rashes develop on the sk

The mucous membranes and
systems in all 59 indivi
however, respiratory fun
return to normal within

test. Most of the 59 in
through their mouths or

through their nose for a
after being sprayed. Af
individuals could breath
nose demonstrating relie
of the mucous membranes.

upper respiratory

uals were inflamed;
tions appeared to

wo minutes after each
ividuals breathed
reathed shallowly

proximately 10 minutes
er ten minutes, these
deeply through their
from the inflammation
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In addition, the report described

within enclosed areas:

However, all these effects were di
and water.
stated that no medical problems ha

police agencies or three correctid

is broader than for other public ¢

Visual acuity returned wifhin two to five

minutes after decontaminakion.

The eyes

appeared bloodshot for 10| to 15 minutes after
contract with the aerosol|; however, once visual
acuity was established, there were no further

vision problems.

Although medical attention was readily
available in all of the IPD tests, nobody
required any further medical attention other
than the mentioned personal decontamination.

the effects when spraying occurs

[The effects] ranged fron stinging and
lacrimation of the eyes fo severe

blepharospasm; respiratoxn
from coughing and shortng
coughing, retching, and g
exposed skin inflammation
burning to a mild burning
of the exposed skin.

Depending upon the deepns
the amount of exposure tij
of temporary paralysis of
observed. Some individus
in short phrases while of
only emit a gasping noise

Medical attention was

y inflammation ranged
ss of breath to deep
asping for breath;
ranged from slight
sensation and redness

gss of breathing and
me, different degrees
the larnyx were

[1s could talk but only
her individuals could
when asked to speak.

ssipated through fresh air, soap

not needed. Finally, the report

)|d been reported by any of the 39

bnal facilities then using oc.1l/

The scope of negotiationg for police and fire employees

i/

The City has also submitted 4

bmployees because N.J.S.A.

. report from the North Carolina

police department chemical s

ray analysis. These documents

Department of Corrections c:;cerning OC training and a Newark

do not appear to add facts

terial to our inquiry.
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34:13A-16 provides for a permissive as well as a mandatory

category of negotiations. Comparg Paterson Police PBA No. 1 v.

Paterson, 87 N.J. 78, 88 (1981) with Local 195, IFPTE V. State, 88

N.J. 393 (1982). Paterson outlinds the steps of a scope of
negotiations analysis for police gnd fire fighters:

First, it must be determined whether the
particular item in dispuyje is controlled by a
specific statute or regulation. If it is, the
parties may not include gny inconsistent term in
their agreement. [State]|v. State Supervisory
Employees Ass’n, 78 N.J. |54, 81 (1978).] If an
item is not mandated by gtatute or regulation but
is within the general digcretionary powers of a
public employer, the nexy step is to determine
whether it is a term or ¢ondition of employment
as we have defined that phrase. An item that
intimately and directly gffects the work and
welfare of police and fife fighters, like any
other public employees, 3gnd on which negotiated
agreement would not signjficantly interfere with
the exercise of inherent |or express management
prerogatives is mandatorily negotiable. 1In a
case involving police and fire fighters, if an
item is not mandatorily npegotiable, one last
determination must be made. If it places
substantial limitations ¢n government’s
policymaking powers, the|item must always remain
within managerial prerogatives and cannot be
bargained away. However| if these governmental
powers remain essentially unfettered by agreement
on that item, then it is|permissively

negotiable. [87 N.J. at|92-93; citations omitted]

We consider the negotiability of this dispute in the abstract and
express no opinion about the contfactual merits of the grievance or
any contractual defenses the City|may have. Ridgefield Park Bd. of

Ed. v. Ridgefield Park Ed. Ass’'n, |78 N.J. 144, 154 (1978). We also
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do not consider the wisdom as oppo

requiring officers to be sprayed w

Byram Tp. Bd. of Ed.,

152 N.J. Sup

10.
gBed to the negotiability of
ith OC during training. In re

r. 12, 30 (App. Div. 1977).

No statute or regulation

police officers with mace during t

this grievance is not preempted.

A public employer has a p

compels or prohibits spraying

raining. Thus, arbitration of

rerogative to require training.

See, e.g., Borough of Avalon, P.E.R.C. No. 93-105, 19 NJPER 270
(§24135 1993); Orange Tp., P.E.R.(d. No. 90-119, 16 NJPER 392 (921162
1990); Mine Hill Tp., P.E.R.C. No.| 87-93, 13 NJPER 125 (18056
1987); Millburn Tp., P.E.R.C. No. |84-110, 10 NJPER 224 (§15113

1984). And an employer has a prerogative to determine how to train
employees. See, e.9., Borough of [Dunellen, P.E.R.C. No. 95-113, 21
NJPER 249 (926159 1995); Monroe Tg. Bd. of Ed., P.E.R.C. No. 93-9,

18 NJPER 428 (923194 1992); City g

92-102, 18 NJPER 175 (923086 1996);

Ed., P.E.R.C. No. 87-83, 13 NJPER

7

f Long Branch, P.E.R.C. No.

Hunterdon Central H.S. Bd. of

I

78 (918036 1986); Franklin Tp.,

P.E.R.C. No. 86-83, 12 NJPER 98 (9417037 1985); Franklin Tp.,

P.E.R.C. No. 85-97, 11 NJPER 224

however, may negotiate over such i

Y16087 1985). Public employees,

gsues as whether they will be

compensated during training; how much compensation they will

receive; and whether the employer
Jergey Transit, P.E.R.C. No. 97-132
app. pending App. Div. Dkt. No. A{
P.E.R.C. No.

Tp.; Franklin Tp., 84

86-52, 11 NJPER 703 (916242 1985) ;

will pay training costs. New
5, 23 NJPER 298 (928137 1997),
005710-96T5; Avalon; Mine Hill
}-83; City of Newark, P.E.R.C. No.

Franklin Tp., P.E.R.C. No. 85-97.
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The FOP recognizes the Ci
police officers concerning the use
this prerogative extends to sprayi

since that aspect of the training

have recognized that health and sa

11.
Ly’s general prerogative to train
of OC spray, but it disputes that
hg officers in the face with OC
hffects the officers’ health. We
fety concerns are mandatorily

5. See, e.g., City of Perth

R 1

1998); City of

PER 400 (928184 1997); Burlington
122 (928058 1997), aff’'d 24 NJPER

esex Cty. Bd. of Social Services,

negotiable in a variety of context
Amboy, P.E.R.C. No. 98-146, 24 NJ
Newark, P.E.R.C. No. 97-153, 23 NJ
Cty., P.E.R.C. No. 97-84, 23 NJPER
200 (929092 App. Div. 1998); Middl
P.E.R.C. No. 92-93, 18 NJPER 137 (
P.E.R.C. No. 86-11, 11 NJPER 457 ({

concerns identified by the FOP, we
employees and the employer in detd
that officers be sprayed with OC 3

mandatorily negotiable. Bridgewat

923065 1992); State of New Jersey,
{16162 1985). Given the health
will balance the interests of
rmining whether the requirement
s part of their training is
196

er Tp. v. PBA Local 174, N.J.

Super. 258 (App. Div. 1984), aff’d
(15010 1983).2/

2/ Federal cases have upheld ths
enforcement officers with mag
Turnage, 798 F.2d 549 (1st Ci
a requirement was rationally
interest in training police (¢
been sprayed. And in Ryder X\
1996), vacated for mootness,
Court concluded that exposurg

accomplished the legitimate s

[

p
s

. Freeman,

P.E.R.C. No. 84-63, 10 NJPER 16

constitutionality of spraying law
e during training. In Boyle v.

r. 1986), the Court held that such
related to the governmental
fficers to assist persons who have
918 F.Supp. 157 (D.N.C.
112 F.3d 510 (4th Cir. 1996), the
to pepper spray during training
tate interests of deterring law

Footnote Continued on Next Page
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The purpose of using OC a
officers are trying to disperse or
discomfort that their ability to r
be eliminated. Police officers wh

discomforted. In our recitation o

physical effects of being sprayed with OC.

painful, disorienting, and frighte
this record, however, it appears t
dissipate entirely given fresh air
require medical attention, and do
(except possibly when officers hav
problems) .

Our recitation of facts a
for requiring officers to be spray
City is seeking to expand the vari
in controlling potential riots and
OC spray is one such option. Offi
the spray carefully to accomplish

without causing indiscriminate con

trained in how to assist persons «

Footnote Continued From Previous H

enforcement officers from usi
teaching officers how to read
officers more sensitive to tHh
who are sprayed. These cases
interests in spraying officey
those interests outweigh the
sprayed.

12.
gainst persons whom police

control is to cause such

bsigst or attack the officers will

b are sprayed with OC will also be
F facts, we have described the
We appreciate how
hing these effects can be. On

hat such physical effects

, soap, and water; do not usually

not produce long-term consequences

e preexisting respiratory

1so sets forth the City’s reasons
ed with OC during training. The
ety and use of non-lethal options
apprehending violent suspects.
cers must be trained in how to use
the purpose of reducing resistance
sequences. Officers must also be

ho have been sprayed and how to

age

ng pepper mace unnecessarily,

t if they are sprayed, and making
e need to obtain care for those
help us identify the employer’s
s, but do not address whether
employees’ interests in not being
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remediate the effects of the spray

in how to protect themselves in th
a riot or in the heat of an alterc
Given the

OC during

interest in exposing officers to O

possibility that officer

a riot or an altercation

13.
ing. And officers must be trained
b midst of the confusion caused by
htion with a violent suspect.

5 may be accidentally sprayed with

, the City has a compelling

C spray so that they will have

some first-hand experience with the effects caused by that spray and

some first-hand experience in reac

ting to those effects. That

experience may be the difference between life and death for both

police officers and citizens.

On balance, we hold that
this aspect of training outweighs
being sprayed. Given this record,
the apparent absence of long-term
(at least when officers do not hav
problems) and the demonstrated nee
first-hand experience with the eff
sprayed.

We next consider whether
permissively negotiable. We concl
promotes the City’s policy for cor

altercations without resort to deg

this aspect of it, represents an 1

policymaking and is non-negotiable.

the City’s interest in requiring

the employees’ interests in not

we find especially significant
ill effects caused by OC spraying
e preexisting respiratory

d for officers to have some

ects of pepper mace if they are

this training requirement is
ude it is not. This requirement
itrolling riots and dangerous

)dly force. That policy, including

lmportant matter of governmental

v
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For these reasons,
FOP’s grievance. We expect, howevyd

everything it can, consistent with

discomfort caused by spraying and t

attention will be immediately avai]
We also assume, for purposes of th
entertain requests for exemptions
demonstrate that he or she has a r

may exacerbate.

ORTY

The request of the City o

binding arbitration is granted.

we will

14.
restrain arbitration over the
b, that the City will do
its policy goals, to reduce the
hat first aid and medical
lable if any complications arise.
s decision, that the City will

if a particular officer can

bspiratory problem that spraying

ER

f Newark for a restraint of

BY ORDER OF THE COMMISSION

W\///d!ﬂfd Dlascl €

Chair Wasell, Commissioners Boose
decision. Commissioners Buchanan
decision. Commissioner Finn abstdg
Commissioner Wenzler was not press
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DATED: June 25,
Trenton,

ISSUED: June 26,

Willicent A. Wasell
Chair

and Ricci voted in favor of this
and Klagholz voted against this
ined from consideration.

nt.
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